
NONQUALIFED DEFERRED 
COMPENSATION

Phantom Stock Plans 
for Private Companies

Jeffrey P. Hart, Esq.
June 16, 2010

2010 New England Retirement Plan 
Symposium



What is Nonqualified Deferred 
Compensation?
 A legally binding right during one 

taxable year to compensation payable at 
future date
 Deferred salary
 Deferred bonus
 Supplemental Retirement Plans
 Severance payments
 Phantom stock plans
 D.N.A. pension & profit sharing plans, 

401(k) plans



Phantom Stock

Economic benefits:

 The right to receive a payment based 
upon the value of the Company in a 
Liquidity Event
 The right to receive annual “phantom 

stock dividends” when declared by the 
Company’s Board of Directors



Phantom Stock Plan Features

 Future Appreciation
 Vesting
 Liquidity Events
 Noncompete Covenant
 No Rights of a Shareholder



Income Taxes

 The receipt of Phantom Stock is not 
itself currently taxable, nor does the 
recipient have to purchase the Phantom 
Stock with personal funds
 But receipt of future proceeds is taxed 

as ordinary income rather than capital 
gain
 Tax deductible by the Company



6 Permissible 409A Payment 
Events
 Termination of employment
 Death
 Disability (a medical disability expected to

last more than one year or result in death)
 Specific date specified at the time of the

deferral (not an event)
 Unforeseen emergency (such as a severe

financial hardship resulting from an illness or
accident)

 Change in control
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